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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, entered on 
September 29, 1960, granting appellee’s motion for sum- 
mary judgment in an action to recover, on behalf of its 
infant ward, gratuitous insurance benefits provided by 
§ 602(d)(3)(B) of the National Service Life Insurance 
Act of 1940, 38 U.S.C. 802(d)(3)(B) (J.A. 16a).2 No- 


2“J.A. refers to the Joint Appendix, infra, pp. la-19a. Unless 


otherwise identified references to the U.S.C. are to the 1952 Edi- 
tion of U.S.C. 


(1) 


2 


tice of appeal was filed on November 22, 1960 (J.A. 19a). 
The jurisdiction of the district court was invoked under 
38 U.S.C. (1958 ed.) 784. The jurisdiction of this Court 
rests on 38 U.S.C. (1958 ed.) 784 and 28 U.S.C. (1958 
ed.) 1291. 


STATUTES TNVOLVED 


Although the National Service Life Insurance Act of 
1940 has been repealed and certain portions of it have 
not been reenacted, provisions of the Act relevant to this 
litigation remain effective by virtue of a savings clause, 
38 U.S.C. (1958 ed.) 788. 

Gratuitous insurance benefits were authorized by 38 
U.S.C. 802(d)(3)(B). The sole permissible beneficiaries 
for this special form of insurance were set forth in 38 
U.S.C. 802(d) (2), as follows: 


. .. payments hereunder shall be made only to the 
following beneficiaries and in the order named— 


(A) to the widow or widower of the insured, if 
living and while unremarried; 

(B) if no widow or widower entitled thereto, to 
the child or children of the insured, if living, in equal 
shares ; 

(C) if no widow or widower entitled thereto, or 
child, to the dependent mother or father of the in- 
sured, if living, in equal shares... 


The beneficiaries for regular contract National Service 


Life Insurance, however, were listed separately in former 
38 U.S.C. 802(g) : 


The insurance shall be payable only to a widow, 
widower, child (including a stepchild or an illegiti- 
mate child if designated as beneficiary by the in- 
sured), parent, brother or sister of the insured. . . . 


38 U.S.C. 802(d)(6) stated: 


Policies issued hereunder upon application as pro- 
vided in subsection (d) (3) (A) or (B) of this sub- 
section [dealing with gratuitous insurance] shall be 
issued upon the same terms and conditions as are 
contained in the standard policies of National Service 
Life Insurance. 
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The term “child” was defined in former 38 U.S.C. 
801(e): 


The term ‘child’ includes an adopted child. 


The present 38 U.S.C. (1958 ed.) 701(3), which became 
effective after repeal of the provisions discussed above, 
gives the following definition : 


The term “child” means a legitimate child, an 
adopted child, and, if designated as beneficiary by 
the insured, a stepchild or an illegitimate child. 


STATEMENT OF THE CASE 


Salvador A. Tranas, the insured serviceman, died in 
combat in the Philippines on October 23, 1944. He was 
unmarried and, hence, no widow survived him. Salvador 
Tranas, Jr., the ward of the Philippine National Bank, 
appellee, was born on May 1, 1941, the illegitimate child 
of Maria Boneo and the deceased. A claim for gratuitous 
National Service Life Insurance benefits under 38 U.S.C. 
802(d)(3)(B) was filed on behalf of the minor ward, but 
denied by the Veterans Administration on January 2, 
1959, for the reason that the minor was not the legitimate 
son of the serviceman. 

It is admitted by appellee that Maria Boneo was never 
validly married to the deceased and that the minor son 
was illegitimate (J.A. 7a). The sole issue presented to 
the trial court for decision was whether an illegitimate 
child is a permissible beneficiary of gratuitous insurance 
benefits provided by § 602(d)(3)(B) of the National Serv- 
ice Life Insurance Act of 1940, 38 U.S.C. 802(d) (3) (B). 

On August 9, 1960, the United States moved for dis- 
missal, or in the alternative, for summary judgment on 
the grounds that appellee’s ward did not come within the 
permitted class of beneficiaries for gratuitous benefits and 
the complaint failed to state a claim upon which relief 
could be granted (J.A. 8a). Appellee moved for sum- 
mary judgment on August 19, 1960 (J.A. 12a). On 
September 29, 1960, the court denied the Government’s 
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Amendment of July 11, 1942 established gratuitous insur- 
ance benefits for those persons in the active service who 
were captured, besieged, or otherwise isolated by the 
enemy on or after December 7, 1941, and prior to April 
20, 1942, for a period of at least 30 days extending be- 
yond April 19, 1942.° Premiums on such insurance were 
waived during the period such persons remained captured, 
besieged, or isolated and for six months thereafter. An 
insured could continue such insurance by application with- 
in the six months’ period and the payment of premiums, 
or submission of evidence of entitlement to waiver of 
premiums, under 38 U.S.C. 802(n). Upon application, the 
serviceman would receive a policy “* * * issued upon 
the same terms and conditions as contained in the stand- 
ard policies of National Service Life Insurance.” 38 
U.S.C. 802(d)(6). With respect to the gratuitous benefits 
and privileges accorded by 38 U.S.C. 802(d), Congress 
said (38 U.S.C. 802(d)(4)): 


The benefits and privileges extended by this section 
are so extended by the Congress because many of 
the personnel of our armed forces (1) were unable to 
comply with the prerequisites necessary to the grant- 
ing of insurance by reason of extended duty in the 
North Atlantic, Hawaii, the Philippines, and other 
outlying bases; (2) had failed or neglected to apply 
for such insurance in the expectation that their serv- 
ice would be peacetime service only; and (3) by rea- 
son of the suddenness with which war was thrust 
upon us, had not sufficient time to apply for such 
insurance prior to engaging in combat. The Congress 
declares that no further relief of such character will 
be granted. 

In view of the gratuitous character of benefits payable 
under 38 U.S.C. 802(d) and the consequent burden upon 
the public treasury, Congress carefully limited the classes 
of persons who were entitled to benefit (38 U.S.C. 802 


(d)(2)): 


. .. payments hereunder shall be made only to the 
following beneficiaries and in the order named— 


® See 38 U.S.C. 802(d) (3). 
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(A) to the widow or widower of the insured, if 
living and while unremarried; 

(B) if no widow or widower entitled thereto, to 
the child or children of the insured, if living, in equal 
shares ; 

(C) if no widow or widower entitled thereto, or 
child, to the dependent mother or father of the in- 
sured, if living, in equal shares...” 


The permissible takers of gratuitous benefits under § 802 
(d) were even more restricted than permissible takers 
of insurance benefits payable under policies on a premium 
paying basis. 38 U.S.C. 802(g).* What was said by the 


7 The language contained in former 802(d) (2) was included as 
part of House Bill 6219, 77th Congress, by the Senate Finance 
Committee. The bill was reported out by the Committee accom- 
panied by the Committee Report, No. 917, 77th Congress, dated 
December 17, 1941, which set forth the following explanation with 
respect to the persons entitled to receive gratuitous insurance 
benefits : 


. .. This paragraph also provides that such insurance shall 
be payable in the same manner as insurance is payable under 
the National Service Life Insurance Act of 1940, but an ex- 
ception is made with respect to the beneficiaries and the 
order in which they are to take. The only beneficiaries who 
will take under such automatic insurance and the order in 
which they shall take are as follows: 


(1) To the widow or widower of the insured, if living and 
while unremarried ; 

(2) If no widow or widower entitled thereto, to the child 
or children of the insured, if living, in equal shares; 

(3) If no widow or widower entitled thereto, or child, to 
the dependent mother or father of the insured, if living, in 
equal shares. (Emphasis supplied.) 


8“The insurance shall be payable only to a widow, widower, 
child (including a stepchild or an illegitimate child if designated 
as beneficiary by the insured), parent, brother or sister of the 
insured. The insured shall have the right to designate the bene- 
ficiary or beneficiaries of the insurance, but only within the 
classes herein provided, and shall, subject to regulations, at all 
times have the right to change the beneficiary or beneficiaries of 
such insurance without the consent of such beneficiary or bene- 
ficiaries but only within the classes herein provided: Provided, 
That the provisions of this subsection as to the restricted per- 
mitted class of beneficiaries shall not apply to any national service 
life-insurance policy maturing on or after August 1, 1946.” 
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Supreme Court in United States v. Henning, 344 U.S. 66 
at 71, is then even more apt to the present case: 


Since public funds were to meet a large part of the 
program’s cost, the statutes closely circumscribed the 
class of permissible takers to preclude those not 
objects of congressional concern from draining the 
treasury when hazards of war service roultiplied 
policy maturities. 
Since Congress narrowly circumscribed the persons en- 
titled to gratuitous benefits, the Congressional purpose 
should be respected and permissible takers not enlarged 
by judicial interpretation. We now show that, under 
familiar principles of statutory interpretation, the district 
court erred in construing the word “child” in 38 U.S.C. 
802(d)(2)(B) to include an illegitimate child. Cf. Trathen 
v. United States, 198 F. 2d 757, 760 (C.A. 3). 


A. Consideration of the Relevant Statutory Provisions 
of the National Service Life Insurance Act of 1940 
As a Whole Requires the Conclusion That the 
Word “Child” in Section 802(d)(2)(B) Thereof Was 
Not Intended to Include An Illegitimate Child. 


{t is well established that, when in doubt, the meaning 
of any given word in a statute is properly determined 
by reading the language in question together with other 
sections of the same act? Applying this rule of statu- 
tory construction we show below that Congress did not 
intend that the words “child or children of the insured” 
in section 802(d)(2)(B), supra, should include illegitimate 
children. 


1. The intention so to limit those terms is first mani- 
fested in section 801(e). Congress there defined “child” 
for the purposes of the National Service Life Insurance 
Act of 1940 as follows: “the term ‘child’ includes an 
adopted child.” Thus, relationships other than those 
arising out of adoption which could have been included 


° Trathen v. United States, 198 F. 2d 757 (C.A. 3); Hohlsaat v. 
Murphy, 96 U.S. 55. 
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within the term “child,” had it been used in a broad sense, 
were by plain implication excluded.” By defining “child” 
in this manner, Congress obviously sought to eliminate 
all possible doubt as to whether an adopted child was a 
child within the meaning of the Act. Had it been intended 
that illegitimate children also be included within the gen- 
eral definition, Congress surely would have spelled out 
that intention as it did in the case of adopted children. 
Tt must have realized that there is ample reason to ques- 
tion whether a child born out of wedlock is a “child” 
within the Act. This is made abundantly clear in light 
of the judicial tendency to construe statutes using the 
words “child” or “children” as not including illegiti- 
mates.” 

Since Congress defined the word “child”, the presump- 
tion is that wherever Congress used the words “child” or 
“children” in the National Service Life Insurance Act of 


10 It is a familiar rule of statutory construction that os 
the meaning of words of general import in a statute is limited 
by words of restricted import immediately following and relating 
to the same subject.” 82 C.J.S., Statutes, p. 658. And, “where a 
general term is followed by the word ‘including’, the primary im- 
port of words following is to indicate restriction * * *.” 82 
C.J.S., Statutes, p. 658, n. 17. 


110 CJ.S., Bastards, §24; 7 Am. Jur., Bastards, §8. See, 
e.g., McCool v. Smith, 1 Black (66 U.S.) 459; Aetna Life Insur- 
ance Co. v. McMillan, 171 F. Supp. 111 (N.D. Ohio); Truelove v. 
Truelove, 172 Ind. 441, 86 N.E. 1018; Lavigne v. Ligue Des Pat- 
riotes, 178 Mass. 25, 59 N.E. 674; In re Anonymous, 165 Misc. 62, 
300 N.Y. Supp. 292; Baker v. Stucker, 213 Mo. App. 245, 248 
S.W. 1008; Hardesty v. Mitchell, 302 Ill. 369, 134 N.E. 744; 
Irving v. Irving, 152 Ga. 174, 108 S.B. 540; Wilson v. Bass, 70 
Ind. App. 116, 118 N.E. 379; Peerless Pacific Co. v. Burckhard, 
90 Wash. 221, 88 N.B. 516; Robinson v. Georgia P. & Banking Co., 
117 Ga. 168, 48 S.E. 452. 

Of particular relevance here is Aetna Life Insurance Co. v. Mc- 
Millan, 171 F. Supp. 111 (N.D. Ohio). The issue there was 
whether an illegitimate child could qualify as an insurance bene- 
ficiary under the following policy language, «e * * if no bene- 
ficiary has been designated, payment shall be made * * * in 
equal shares to the employee’s children who survive the em- 
ployee * * *.” The court concluded that an illegitimate was not 
entitled to take as beneficiary. 
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1940, it used the terms in the restricted sense of refer- 
ring only to natural and adopted children. This presump- 
tion should prevail unless the wording of any particular 
section is such that a broader interpretation of those 
terms would be clearly called for. The contrary is true. 
Whenever Congress intended to extend coverage to illegiti- 
mate children, its intention was made clear. 

2. A comparison of former 802(d)(2) with former 802 
(g), supra, p. 2, compels the conclusion that Congress 
excluded illegitimate children from entitlement to gra- 
tuitous benefits. In prescribing permissible payees of 
gratuitous benefits in former 802(d)(2) Congress formu- 
lated a more restrictive scheme of payment than that 
which had prevailed under former 802(g) (which pro- 
vided for permissible beneficiaries of regular insurance).* 

Under former 802(g), a widow, widower, child, mother, 
father, brother, or sister could have been named as bene- 
ficiary by an insured serviceman without qualification. 
However, under former 802(d)(2), gratuitous benefits 
were payable to a widow or widower only “* ° ° while 
unremarried ;” * to parents only if they had been depend- 
ent on the insured for support; and the entitlement 
of siblings was eliminated altogether. Further, it is sig- 
nificant that former 802(g) specifically provided that pro- 
ceeds of regular insurance were payable to illegitimate 
children “* * * if designated as beneficiary by the in- 
sured.” In contrast, former 802(d)(2) made no reference 
to illegitimate children. Thus, even when Congress in- 
tended illegitimate children to have rights under the Na- 
tional Service Life Insurance Act, it restricted the right 
to instances where such a child was designated as bene- 
ficiary by the insured. Cf. Trathen v. United States, 
198 F. 2d 757 (C.A. 3). 


12See Committee Report, supra, footnote 7, and, also, Ad- 
ministrator’s Decision 510, 1 Dec. V.A. 767. 


1738 U.S.C. (1952 ed.) 802(d)(2)(A). See, e.g., Trathen v. 
United States, 198 F. 2d 757 (C.A. 3). 


1438 U.S.C. (1952 ed.) 802(d)(2)(C). See, e.g., Administrator’s 
Decision 510, 1 Dec. V.A. 767, 772. 
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‘In light of the apparent congressional purpose to re- 
strict the permissible beneficiaries of gratuitous payments, 
then, the only reasonable conclusion is that Congress did 
not intend that illegitimate children should, in any cir- 
eumstance, be included within the permitted class of bene- 
ficiaries set forth in former section 802(d)(2). Were 
the contrary conclusion to prevail illegitimate children 
would have greater rights to gratuitous benefits than to 
proceeds of the regular premium paying form of insur- 
ance, This is because an illegitimate child had no rights 
under contracts of insurance unless designated as bene- 
ficiary, whereas under the decision below an illegitimate 
can always qualify for gratuitous benefits should there 
be no surviving spouse entitled to take. Only the most 
compelling statutory language would warrant imputing 
such an anomalous purpose to Congress.”* 

3. A further provision of the National Service Life 
Insurance Act adds weight to the Government’s position 
that gratuitous benefits cannot be paid to an illegitimate 
child. In a situation where no beneficiary had been desig- 
nated in a regular contract of insurance or where such 
a designation was no longer effective the proceeds of the 
policy were payable to the persons specified in 802(h) (3). 


15Jt is pertinent here to note further anomalous results which 
would prevail if the decision below is to stand. 

1. If a serviceman, having an illegitimate child, but no surviv- 
ing spouse, had designated only his natural children as bene- 
ficiaries in a contract of regular insurance, the illegitimate would 
clearly have no rights under the regular form of insurance but 
would share equally with the natural children insofar as the 
serviceman was entitled to gratuitous benefits. 

2. If a serviceman entitled to gratuitous coverage should die 
gurvived only by an illegitimate child and dependent parents, the 
illegitimate child would be entitled to the gratuitous proceeds to 
the exclusion of the dependent parents. This is because under 
former 802(d)(2) “children” have higher priority than parents. 
Such a result would surely run contrary to what would have been 
the serviceman’s desire had he lived. 

3. An illegitimate would be included within the term “children” 
in former 802(d)(2)(B) but would not be included had the serv- 
iceman subsequently taken out a regular policy designating “chil- 
dren” as beneficiaries. 
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The permissible beneficiaries were there specified as 
follows: 


(A) to the widow or widower of the insured, if 
living; 

(B) if no widow or widower, to the child or children 
of the insured, if living, in equal shares; 

(C) if no living widow, widower or child, to the 
parent or parents of the insured who last bore that 
relationship, if living, in equal shares; 

(D) if no widow, widower, child, or parent, to the 
brother and sisters of the insured, if living, in equal 
shares. 

It is to be noted that the above enumeration of payees 
is very much like the specification in former 802(d) (2) of 
beneficiaries for gratuitous benefits, and that former 802 
(h)(3)(B) and former 802(d)(2)(B) relating to entitle- 
ment of children are identically worded. If, under the 
wording of former 802(h)(3)(B) illegitimate children 
were not entitled to benefits under a contract of insurance 
for which premiums had been paid, then, under the iden- 
tical language of former 802(d)(2)(B), they would clearly 
have no right to gratuitous benefits for which no premi- 
ums had been paid. 

Under 802(h)(3) illegitimates were clearly not entitled 
to benefit. The entitlement of illegitimate children to re- 
ceive payments under a regular contract of insurance was 
stated in former 802(g). Illegitimates could receive such 
payments only if designated as beneficiary in the policy 
by the insured serviceman. Former 802(h)(3) also ap- 
plied to payments under a regular policy of insurance, 
but by its very terms was applicable only when no bene- 
ficiary had been designated or where the original designa- 
tion was ineffective. The specification of persons who are 
to take in those circumstances, then, necessarily excludes 
persons whose rights would have arisen only if desig- 
nated as beneficiary. Hence, when Congress stated that 
payments under 802(h)(3)(B) should be payable to the 
“child” or “children” of the insured there was no inten- 
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tion to refer to illegitimate offspring. Thus an illegiti- 
mate child is not a child within that section. 

Since the wording of former 802(d)(2)(B) is identical 
to that in former 802(h)(3)(B), and since, moreover, 
Congress could not have intended that an illegitimate 
child should have greater rights to a pure gratuity than 
to insurance proceeds for which the Government had re- 
ceived a consideration, the provisions relating to children 
in 802(d)(2)(B) are clearly no broader than the identical 
provision in former 802(h)(3)(B). Under neither sub- 
section are illegitimates entitled to take. 

This view of the limitations of 802(d)(2)(B) and 802 
(h)(3)(B) has prevailed for more than 18 years of ad- 
ministrative operation under the National Service Life 
Insurance Act. Since the provisions of former 802(d) 
were enacted in 1941, the Veterans Administration has 
never regarded a serviceman’s illegitimate child as being 
within the permitted class of beneficiaries for gratuitous 
benefits. This longstanding administrative practice is en- 
titled to great weight, and at this late date should not be 
overturned.”® 


B. The Manner in Which Congress Defined the Rights 
of Illegitimate Children in Statutes Providing for 
Analogous Benefits Confirms That There Was No 
Congressional Intent to Extend Gratuitous Benefits 
to Illegitimate Children 


1. The World War I Insurance Program. The World 
War I insurance act also provided for gratuitous, or so- 


16 See, e.g. United States v. Henning, 344 U.S. 66; United 
States v. Citizens Loan and Trust Co., 316 U.S. 209; United States 
v. Madigan, 300 U.S. 500; and United States v. Short, 240 F. 2d 
292 (C.A. 9). 

In United States v. Citizens Loan and Trust Co., supra, the 
Court stated at p. 214, 

This administrative interpretation [of the Veterans Admin- 
istration] over a period of 17 years, controlling the settle- 
ment of thousands of cases, is entitled to great weight, ‘and 
such construction is not to be overturned unless clearly 
wrong, or unless a different construction is plainly required.’ ” 
United States v. Jackson, 280 U.S. 183, 193. 
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called “automatic coverage.” "7 Under that act gratuitous 
benefits were payable to the serviceman’s 


* * * wife from the time of his death and during her 
widowhood, or his child, or widowed mother if and 
while they survive him * ® °. 
The term “child” was defined as including illegitimate 
children 
* * * only, if acknowledged by instrument in writing 
signed by him [the serviceman], or if he has been 
judicially ordered or decreed to contribute to such 
child’s support, and if such child, if born after De- 
cember thirty-first, nineteen hundred and seventeen, 
shall have been born in the United States, or its in- 
sular possessions. 
Thus, under the World War I act an illegitimate child 
could not qualify as a child for gratuitous benefits in the 
absence of an acknowledgement by the serviceman or a 
court decree.® And it has been held that an unacknowl- 
edged illegitimate son was not a child within the World 
War I act.” 

The World War I act, then, closely circumscribed the 
definition of “child” so as to exclude illegitimates except 
upon the satisfaction of specified conditions. Nonetheless, 
the definition of children in that act was clearly broader 
than that in the National Service Life Insurance Act of 
1940, which merely defined child as including an adopted 
child. And it was only by virtue of the broad definition 
in the prior act that illegitimate children were entitled to 
gratuitous benefits. 


27 Insurance for servicemen was extended under the War Risk 
Insurance Act, by the amendment of October 6, 1917, 40 Stat. 398 
[P.L. 90, 65th Cong., 1st Sess.]. Gratuitous benefits were pro- 
vided for by § 401 of the Act of October 6, 1917, 40 Stat. 409, 
410. 


18 See, Pons v. State Bank & Trust Co., 274 U.S. 787; State 
Bank & Trust Co. v. United States, 16 F. 2d 439 (C.A. 6); Jacobs 
v. United States, 112 F. 2d 51 (C.A. 5). 


19 Jacobs v. United States, 112 F. 2d 51 (C.A. 5). 
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If Congress had intended that coverage of illegitimate 
children be as broad under the World War II act as it 
was under the prior act, such an intention is not appar- 
ent. If, indeed, there had been such an intention it could 
have been effectuated by simply retaining the earlier 
definition of “child” in the World War I act. As we have 
shown, however, Congress chose to adopt a restricted 
definition of that term.”” The omission from the definition 
contained in the National Service Life Insurance Act of 
1940 of the language relating to illegitimate children is 
only explicable as having made the scope of that term 
significantly narrower in the World War II act than in 
the prior act. 


2. The Present Insurance Act. The present 38 U.S.C. 
701(3) defines “child”, in part, as follows: 


* © * if designated as beneficiary by the insured, a 

stepchild or an illegitimate child. 
The present definition of the term “child” is a relaxation 
of the restrictive rights which prevailed under the World 
War II act. There has been a congressional policy to 
liberalize coverage of military and veteran’s insurance 
during times of peace! Furthermore, 38 U.S.C. (1958 
ed.) 716(c), which presently specifies permissible bene- 
ficiaries, specifically provided that the provisions thereof 
should not be construed as enlarging the classes of per- 
missible beneficiaries authorized under former 802(d). 
If the present definition is indeed broader than that which 
prevailed under the World War II act, it must be that 
the former definition did not include illegitimates. Were 
this not so, the present definition would be more restric- 
tive than under the National Service Life Insurance Act 
of 1940. The present Act is, as well, further illustra- 
tion that when Congress intends to pass insurance rights 
or benefits to illegitimates, it knows how to do so in un- 
mistakable terms. 


2038 U.S.C. (1952 ed.) 801(e). 
2 United States v. Henning, 344 U.S. 66. 
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In its ruling, the district court stated that “since the 
word child is not defined in the statute the Court is of 
the opinion that under a liberal construction it should 
include illegitimate children and it so rules” (J.A. 18a). 
The word “child” was, of course, defined by Congress 
and, what is more, defined in a restricted sense which, 
we submit, leaves no room for the “liberal construction” 
the district court followed. The liberal approach in de- 
termining the inclusive meaning of the word “child” leads 
to wholly anomalous if not absurd results when the 
World War II insurance program is viewed in its en- 
tirety. Moreover, to construe the word. “child” in former 
38 U.S.C. 802(d)(2)(B) in vacuo, as did the district court 
(J.A. 18a), is fundamentally unsound. Properly inter- 
preted, and in absence of specific language to cover ille- 
gitimate children, the word “child” does not include an 
illegitimate child. This Court should reverse. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the decision below should be reversed. 


otra Assistant Attorney General, 


OLIVER GASCH, 
United States Attorney, 


JOHN G. LAUGHLIN, JR., 
ARNOLD R. PETRALIA, 
Attorneys, Department of Justice, 
Attorneys for Appellant. 
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Nathan M. Lubar & Harvey J. Nussbaum) filed 
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2. COMPLAINT FOR NATIONAL SERVICE 
LIFE INSURANCE 


1. This action is instituted under the provisions of Sec- 
tion 19, World War Veterans’ Act of 1924, as amended. 

2. On information and belief, it is averred that plaintiff, 
Philippine National Bank, is the guardian of the estate 
of the minor ward, Salvador Tranas, Jr., by virtue of 
Special Proceedings No. 399 of the Court of First In- 
stance of Camarin Sur, 10th Judicial District, Republic 
of the Philippines. 

3. On information and belief, it is averred that the said 
minor, Salvador Tranas, Jr., is the son of Salvador A. 
Tranas, deceased, (Veterans Administration Claim No. 
XC-6-391-195) hereinafter referred to as the insured, and 
by virtue of statutes is the beneficiary of National Service 
Life Insurance payable to him under the provisions of the 
National Service Life Insurance Act in the amount of 
$5,000.00. 

4. Upon information and belief, it is averred that the 
insured died while said insurance was in force and effect 
on, to wit, October 23, 1944; that claim for said insurance 
was made by plaintiff and denied by defendant on Janu- 
ary 2, 1959, for the alleged reason that the minor ward 
of plaintiff was only the putative son of the insured and 
that “Only legitimate children are entitled to gratuitous 
insurance benefits.” 

5. Nevertheless, on December 19, 1952, said defendant 
by letter to plaintiff stated: “An award of death compen- 
sation has been made to you as the guardian of the child 
of the above-named veteran, whose death was due to serv- 
ice, at the following monthly rates, and a check covering 
the initial amount due under this award will be mailed 
in the near future.” 

6. It is averred that the said denial of the rights of the 
minor ward to said insurance was contrary to law and 
equity in depriving a minor of rights determined by Act 
of Congress. 
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7. The decision of the defendant on January 2, 1959, 
denying the plaintiff’s claim in behalf of the minor ward 
has created a “disagreement,” as contemplated by law 
with reference to said insurance. 


Wuererore, plaintiff demands judgment against the 
defendant for the proceeds of the $5,000.00, policy of 
National Service Life Insurance and further asks that 
of the sum for which judgment is given ten percent (10%) 
thereof be deducted and paid to plaintiff’s attorney as 
reasonable attorney’s fees herein and for such other and 
further relief as justice may require. 


/s/ Harold J. Nussbaum 
Harotp J. Nusspaum 
Attorney-in-fact for Plaintiff 


District or Cotumsta, SS: 


Subscribed and sworn to before me this 27th day of 
April, 1960, by Harold J. Nussbaum as attorney-in-fact 
for plaintiff. 

/s/ 
Notary Public 
Karuerme K. Bucuer 
Notary Public 
My Comm. Expires 
Aug. 31, 1963 


Lusar & NusspauM 
Attorneys for Plaintiff 


/s/ Nathan M. Lubar 
Naran M. Lousar 


/s/ Harold J. Nussbaum 
Harotp J. Nusspaum 
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3. ANSWER 


Comes now the defendant, the United States of America, 
by its undersigned counsel, and for answer to the com- 
plaint filed herein says: 


Frst Drrense 


Plaintiff's ward, Salvador Tranas, Jr., does not come 
within the permitted class of beneficiaries for gratuitous 
National Service Life Insurance, since he is not the legiti- 
mate child of the insured. 


Szconp DEFENSE 


The complaint fails to state a claim upon which relief 
can be granted. 


Tump DeEreNnsE 


1. Defendant admits that an action such as this to re- 
cover gratuitous National Service Life Insurance benefits 
may be instituted against the United States under the 
provisions of Section 19 of the World War Veterans’ Act, 
1924, as amended (the present successor statute being 38 
U.S.C. 784), if timely filed. 

2. Defendant admits the allegations of paragraph 2 of 
the complaint. 

3. Defendant denies the allegations of paragraph 3 of 
the complaint, but further answering says that plaintiff's 
ward, Salvador Tranas, Jr., is the illegitimate son of 
Salvador A. Tranas, the deceased insured serviceman. 

4. Defendant admits the allegations of paragraph 4 of 
the complaint. 

5. Defendant admits the allegations of paragraph 5 of 
the complaint, but further answering says that allegations 
respecting award of compensation are without significance 
to the present case, because a different standard of en- 
titlement is applicable to compensation awards. 
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6. Defendant denies the allegations of paragraph 6 of 
the complaint. 

7. Defendant admits the allegations of paragraph 7 of 
the complaint. 


Wuenrerore, defendant prays: 


1. That plaintiff take nothing by this action and that 
the complaint be dismissed. 

2. That defendant have its costs and such further relief 
as to the Court may seem proper. 


/s/ 
Grorcz Cocuran Dovs 
Assistant Attorney General 


/s/ 
Russet. Caapry, Attorney 
Department of Justice 


/s/ 


Davo V. Szaman, Attorney 
Department of Justice 


Of Counsel: 


Otrver GascH 
United States Attorney 
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4. DEFENDANT’S REQUEST FOR ADMISSIONS 


Pursuant to Rule 36 of the Federal Rules of Civil Pro- 
cedure, defendant requests plaintiff within ten days after 
service of this request (plus three additional days for 
mailing) to admit, for the purpose of this action only and 
subject to all pertinent objections to admissibility which 
may be interposed at the trial, that each of the following 
statements is true: 


1. The name of the mother of plaintiff’s ward, Salvador 
Tranas, Jr., is Maria Boneo. 

. Said mother was never validly married to Salvador 
A. Tranas, the deceased insured serviceman. 

_ Plaintiff’s ward is the illegitimate son of said serv- 
iceman. : 

. Said serviceman was not married to anyone at the 
time of his death, and thus did not leave a widow 
surviving him. 


Dated: June 23, 1960. 


/s/ 
Grorce Cocuran Dovs 
Assistant Attorney General 


/s/ 
Russet, Cuarin, Attorney 
Department of Justice 


/s/ 
Davm V. Szaman, Attorney 
Department of Justice 


Of Counsel: 


Ourver GascH 
United States Attorney 
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5. PLAINTIFF’S ANSWER TO REQUEST 
FOR ADMISSIONS 


Plaintiff through counsel replies to Defendant’s Request 
for Admissions and admits that each of the statements 
requested by Defendant are true, as follows: 


1. The name of the mother of Plaintiff’s ward, Salvador 
Tranas, Jr., is Maria Boneo. 


2. Said mother was never validly married to Salvador 
A. Tranas, the deceased insured serviceman. 


3. Plaintiff’s ward is the illegitimate son of said serv- 
iceman. 


4, Said serviceman was not married to anyone at the 
time of his death, and thus did not leave a widow sur- 
viving him. 

Lusar & Nusspaum 
by 
/s/ 


Naraan M. Lusar 


/s/ 
Harotp J. NusspauMm 
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6. DEFENDANT’S MOTION TO DISMISS, OR IN 
THE ALTERNATIVE FOR SUMMARY JUDGMENT 


Comes now the defendant, the United States of Amer- 
ica, by its undersigned counsel, and moves the Court to 
dismiss the complaint herein on the following grounds: 


L Plaintiff's ward, Salvador Tranas, Jr., does not 
come within the permitted class of beneficiaries for 
gratuitous National Service Life Insurance, since 
he is not the legitimate child of the insured. 

II. The complaint fails to state a claim upon which re- 

lief can be granted. 

In the alternative, defendant moves for summary judg- 
ment, and attached in support thereof are the statement 
required by the local rules, an affidavit, and a memoran- 
dum of points and authorities. 


/s/ 
Gero. S. Leonarp 
Acting 
Assistant Attorney General 


/s/ 
Busser, Cuarrmy, Attorney 
Department of Justice 


/s/ 
Davmw V. Seaman, Attorney 
Department of Justice 


Of Counsel: 


Ourver GascH 
United States Attorney 
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7. DEFENDANT’S STATEMENT PURSUANT 
TO LOCAL CIVIL RULE 9(1) 


Pursuant to Local Civil Rule 9(1), defendant submits 
the following statement of the material facts as to which 
it contends there is no genuine issue in this case: 


1. Salvador A. Tranas, the insured serviceman, died 
in the Philippines on October 23, 1944. He was 
single, and no ‘widow survived him. 

 Plaintiff’s ward, Salvador Tranas, Jr., was born on 
May 1, 1941, the illegitimate child. of one Maria 


Boneo. 

. On July 17, 1952, the Veterans Administration deter- 
mined that the insured serviceman was said child’s 
putative father. However, gratuitous National Serv- 
ice Life Insurance benefits were denied by the Vet- 
erans Administration, on the ground that an illegiti- 
mate child did not qualify as a beneficiary. 

. Based on the foregoing, it is a.material fact that 
plaintiff's ward does not come within the permitted 
class of beneficiaries (set forth in former 38 U.S.C. 
802(d)(2)) for gratuitous National Service Life In- 
surance. Defendant contends: there is no genuine 
issue as to this fact. 


/s/ 
Geo. S. Leonarp 
Acting 
Assistant Attorney General 


/s/ 
Russet, Cuarrn, Attorney 
Department of Justice 


/s/ 


Davm V. Seaman, Attorney 
Department of Justice 


Of Counsel: 


Ourver GascH 
United States Attorney 
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8 AFFIDAVIT OF DAVID V. SEAMAN IN 
SUPPORT OF DEFENDANT’S MOTION 


District of Columbia, ss. : 


Davw V. Szaman, being duly sworn, deposes and says 
that he is an attorney in the Civil Division, Department 
of Justice, and in such capacity has in his custody the 
official Veterans Administration file pertaining to the 
deceased serviceman, Salvador A. Tranas (XC 6 391 195); 
that he has personally reviewed and examined said file, 
and finds that it discloses the following facts with respect 
to the subject matter of this litigation: 


1. Salvador A. Tranas, the insured serviceman, died 
in the Philippines on October 23, 1944. He was single, 
and no widow survived him. 

2. Plaintiff’s ward, Salvador Tranas, Jr., was born on 
May 1, 1941, the illegitimate child of one Maria Boneo. 

3. On July 17, 1952, the Veterans Administration de- 
termined that the insured serviceman was said child’s 
putative father. Plaintiff was appointed as the child’s 
guardian, and the Veterans Administration commenced 
payments of compensation benefits to plaintiff on the 
child’s behalf. These payments are now terminated, since 
the child has attained eighteen years of age, has left 
school, and has married. 

4. However, since plaintiff’s ward was not the insured’s 
legitimate child, gratuitous National Service Life Insur- 
ance benefits were denied by the Veterans Administration 
on the ground that the child did not qualify as a bene- 


ficiary. 


lla 


5. The present action was instituted on April 28, 1960. 


/3f 
Davm V. Szaman, Attorney 
Department of Justice 


Subscribed and sworn to before me 
this 9th day of August, 1960. 


/s/ Irene A. McNulty 
Deputy Clerk 
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9. PLAINTIFF’S MOTION FOR SUMMARY JUDG- 
MENT AND OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS OR IN THE ALTERNA- 
TIVE FOR SUMMARY JUDGMENT 


Comes now the plaintiff, by and through its counsel, 
and moves the Court for Summary Judgment and to over- 
rule defendant’s motion to dismiss or in the alternative, 
for summary judgment, and for reasons therefor shows 
the Court as follows: 


1, Plaintiff’s minor beneficiary is the child of the de- 
ceased insured and as such within the permitted class of 
beneficiaries under the pertinent provisions of gratuitous 
National Service Life Insurance. 

2. The defendant, having previously filed an answer 
to the complaint, has pursuant to the Federal Rules of 
Civil Procedure, Rule 12(b), failed to move to dismiss for 
failure to state a claim upon which relief can be granted 
prior to filing a responsive pleading and cannot after 
answer make such motion. 

3. Plaintiff adopts the affidavit of defendant’s counsel 
as accurate. 

4, The points and authorities in support of this motion 
and in opposition to the defendant’s motion and plain- 
tiff’s statement pursuant to Local Civil Rule 9(1). 


Lusar & NussBauM 
Attorneys for Plaintiff 


/s/ Nathan M. Lubar 
Natpan M. Lupa 


/s/ Harold J. Nussbaum 
Harotp J. Nusspaum 
1420 K Street, N.W. 
Washington 5, D. C. 
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10. PLAINTIFF’S STATEMENT PURSUANT TO 
LOCAL CIVIL RULE 9(1) 


Pursuant to Local Civil Rule 9(1), plaintiff submits the 
following statement of the material facts as to which it 
contends there is no genuine issue in this case: 


1. Plaintiff adopts and concedes statements one through 
three of deferdant’s statement in behalf of its motion. 


2. Plaintiff denies and opposes Defendant’s statement 
number four for the reason that it calls for a conclusion 
of law and is not a matter of fact. It is the ultimate legal 
issue between the parties. 


Lusar & NusspaumM 
Attorneys for Plaintiff 


/s/ Nathan M. Lubar 
Nataan M. Lusar 


/s/ Harold J. Nussbaum 
Harorp J. Nusspaum 
1420 K Street, N.W. 
Washington 5, D. C. 
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ii. DEFENDANT’S OPPOSITION TO PLAINTIFF’S 
MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, the United States of Amer- 
ica, by its undersigned counsel, and says in opposition to 
plaintiff’s motion for summary judgment that: 


1. There are no disputed facts in this case. The only 
issue is a question of law which should be resolved 
against plaintiff and in defendant’s favor. 

. Plaintiff's ward, Salvador Tranas, Jr., does not come 
within the permitted class of beneficiaries for gratui- 
tous National Service Life Insurance, since he is not 
the legitimate child of the insured. 

. The complaint fails to state a claim upon which re- 
lief can be granted. 

. Defendant’s motion to dismiss the complaint can 
properly be considered at this time, together with 
defendant’s alternative motion for summary judg- 
ment and plaintiff’s motion for summary judgment. 


For the reasons stated, plaintiff’s motion for summary 
judgment should be denied, and defendant's motion to dis- 
miss, or in the alternative for summary judgment, should 
be granted. 

/s/ 
Georcz Cocnran Dovs 
Assistant Attorney General 
/3/ 
Russet, C#apr, Attorney 
Department of Justice 
/s/ 
Davm V. Seaman, Attorney 
Department of Justice 


Of Counsel: 


Oxrverk GascH 
United States Attorney 
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12. DEFENDANT’S STATEMENT OF GENUINE 
ISSUES 


Local Civil Rule 9(1) requires that any party opposing 
a motion for summary judgment “serve and file a concise 
‘statement of genuine issues’ setting forth all material 
facts as to which it is contended there exists a genuine 
issue necessary to be litigated.” 

Plaintiff’s statement admits the facts set forth previ- 
ously in connection with defendant’s pending motion. Ac- 
cordingly, the material facts are agreed upon, and no 
issue of fact exists herein. 

The sole question is whether plaintiff’s ward, insured’s 
illegitimate child, comes within the permitted class of 
beneficiaries for gratuitous National Service Life Insur- 
ance benefits. Plaintiff contends that he does, while de- 
fendant contends that he does not. 


/s/ 
Georce Cocnran Dovs 
Assistant Attorney General 
/s/ 
Rousset, Caarrm, Attorney 
Department of Justice 
/s/ 
Davm V. Szaman, Attorney 
Department of Justice 


Of Counsel: 


Ourver GascH 
United States Attorney 
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13. JUDGMENT 


Defendant having moved to dismiss the complaint here- 
in, or in the alternative for summary judgment, on the 
grounds (1) that plaintiff’s ward, Salvador Tranas, Jr., 
does not come within the permitted class of beneficiaries 
for gratuitous National Service Life Insurance, since he 
is not the legitimate child of the insured, and ( 2) that the 
complaint fails to state a claim upon which relief can be 
granted; and plaintiff having thereafter filed a cross mo- 
tion for summary judgment in its favor; and these two 
motions having come on for hearing before the Court on 
the 28th day of September, 1960, and the Court hearing 
the argument of counsel at that time; and at the conclu- 
sion of argument the Court having ruled from the bench 
in plaiutiff’s favor; therefore, it is hereby 


Oxverep, Apsupcep and DecreeED: 


1. That defendant’s said motion be and the same here- 
by is denied; 


2. That plaintifi’s said motion for summary judgment 
be and the same hereby is granted; 


3. That the plaintiff Philippine National Bank, as 
guardian of Salvador Tranas, Jr., 2 minor, do have and 
recover of and from the defendant United States of Amer- 
jea the death benefits of the $5,000.00 gratuitous Na- 
tional Service Life Insurance involved herein, the same to 
be paid by the Veterans Administration in accordance 
with the terms of the National Service Life Insurance Act 
of 1940, as amended, and the applicable administrative 
regulations. 


4. That there be deducted by the Veterans Administra- 
tion from the sum now due plaintiff, as well as any and 
all monthly payments which may hereafter be made to 
plaintiff or to said Salvador Tranas, Jr., by virtue of and 
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pursuant to this judgment, an amount equal to ten per 
centum (10%) thereof and that the same be paid to plain- 
tiffs attorney, Mr. Harold J. Nussbaum, whose address 
is 1420 K Street, N.W., Washington 5, D.C., as a reason- 
able attorney’s fee herein. 


Done this 29 day of September, 1960. 


/s/ Alexander Holtzoff 
United States District Judge 


No objection as to form: 


/s/ Harold J. Nussbaum 
Attorney for Plaintiff 


/s/ David V. Seaman 
Attorney for Defendant 
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14. RULING 


Tae Courr (J. Holtzoff:) The word child does not 
mean necessarily the same person or have the same sig- 
nificance in construing every statute in which the word 
occurs. The word may have one meaning in one statute 
and a different meaning in another statute. 

The statute here involved providing for veterans in- 
surance is a remedial statute and should be liberally con- 
strued. The automatic insurance for which no payment 
was made is more than a mere gift or gratuity. In a 
sense it was part of the serviceman’s compensation. Since 
the word child is not defined in the statute the Court is of 
the opinion that under a liberal construction it should 
include illegitimate children and it so rules. 

The fact that the provision relating to contract insur- 
ance provided that the insurance might be payable to an 
illegitimate child if designated as a beneficiary by the 
insured does limit the class of illegitimate children that 
might be benefited. But there is no such limitation as to 
automatic insurance and, therefore, the provision relating 
to contract insurance has no bearing on this issue. 

In view of these considerations the Court will grant 
plaintiff’s motion for summary judgment and deny the 
defendant’s motion. 

The Court wishes to thank counsel for the very able 
and clear presentation on the question of law. 
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15. NOTICE OF APPEAL 


Notice is hereby given this 22d day of November, 1960, 
that the Unrrep States or America hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 29th 
day of September, 1960, in favor of plaintiff against said 
defendant. 


Ourver GascH Attorney for Defendant 


Copy to: Nathan M. Lubar, Esquire 
Harold J. Nussbaum, Esquire 
Lubar & Nussbaum 
1420 K Street, N.W. 
Washington, D. C. 


Attorneys for Plaintiff 
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Gite States Conct of Spats 
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UNITED STATES OF AMERICA; 
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PHILIPPINE NATIONAL BANK, as: guardian of 
SALVADOR TRANAS, JR., a minor, : 
: Appellee. 
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(i) 


APPELLEE'S STATEMENT OF QUESTION PRESENTED 


This appeal involves a novel question not heretofore 
known to have been presented to the courts in any other case. 
The action involves a Philippine soldier serving in our armed 
forces in World War I, who was killed in combat in the Philippines 
and who was survived by one child, an illegitimate child, and no 
widow. The Veterans Administration has conceded the relation- 
ship but denies payment of automatic National Service Life 
Insurance in the amount of $5,000.00, by reason of the illegiti- 
macy and on no other ground. 


In this context, the question presented is: 


Whether an illegitimate child of a deceased service- 


man, who died unmarried, is entitled to recover, as beneficiary, 


the automatic insurance benefits provided by §602(d)(3)(B) of the 
National Service Life Insurance Act of 1940. 


APPELLEE'S STATEMENT OF THE 
QUESTION INVOLVED 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Nothing in the Legislative History Shows 
Intent to Bar an Illegitimate Child from 
Receiving Automatic Insurance Benefits 


The Longstanding Administrative Practice 
Of the Veterans Administration is Plainly 
Wrong in this Case as it Has Been Time 
And Again and so Inconsistent as to be 
Often Reversed by the Courts 


CONCLUSION 


CITATIONS 


Carpenter v. United States, 168 F. 2d 369, 3 ALR 2d 841 
McDonald v. United States, 91 F. Supp. 163 


Marcey v. United States, (USDC, Dist. of Col, Civil 
Action No. 3146-54, opinion of Judge Matthews) 


State Bank & Trust Co. v. United States, et al., 
16 F. (2d) 439 ae eae 


United States v. Henning, 191 F. 2d 588 


Woodward v. United States, 341 U.S. 112, 
71S. Ct. 605, 95 L. Ed. 648 


Administrator's Decision No. 514, (V.A.), March 10, 1943 
Administrator's Decision No. 755, (V.A.), July 24, 1947 
Administrator's Decision No. 870, (V.A.), February 27, 1951 
Comptroller General's Decision B-41550, October 30, 1944 


29 Am. Jur., Insurance, § 486 
29A Am. Jur., Insurance, $1659 


38 U.S.C. $802 (d)(3)(B) 


38 U.S.C. 8802 (d)(4) 


38 U.S.C. $802 (d)(6) 


38 U.S.C. §802 (g) 


UNITED STATES COURT OF APPEALS. 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,125 


UNITED STATES OF AMERICA, 
Appellant, 


Vv. 


PHILIPPINE NATIONAL BANK, as guardian of 
SALVADOR TRANAS, JR., a minor, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee admits the jurisdiction of this Court. The Statutes 
involved are cited in Appellant's brief and will not be repeated here 
with the indulgence of the Court to avoid the expense thereof which 
would have to be borne by the estate of the minor, whose estate consists 
only of benefits from the Veterans Administration. 


Appellant's STATEMENT OF THE CASE is entirely accurate and 
is adopted by Appellee. 


2 
SUMMARY OF ARGUMENT 


Early in World War I Congress provided for automatic National 
Service Life Insurance in the amount of $5,000 for those men who by 
reason of the sneak attacks on December 7, 1941 had actually entered 
service in peacetime and had no opportunity to apply for National Service 
Life Insurance with the knowledge that the country was at war. Since 
the men involved were already dead or beleaguered by the enemy and 
could not do so for themselves Congress named their beneficiaries for 
them providing for a widow, child or children, and dependent parents 
in that order of preference. 


The Act made no reference to illegitimate children and the Veterans 
Administration in denying payment seeks to sustain its position by calling 
its administrative practice sacred. The circumstances of the adoption 
of the legislation as the rider to an appropriation act without the normal 
legislative pre-enactment procedure are persuasive that Congress 
actually said no more than is contained in the bare enactment and had 
none of the restrictive intentions which the United States now attempts 
to “interpret” into the law. 


The illegitimate child is the sinned against and not the sinner. It 
is socially desirable that the barriers of superstition, ignorance and 


prejudice of our fore-fathers against such children be here cast into 


the limbo where they belong, and that the law be construed to bring such 


children into the position of social normalization unless express legisla- 
tive intent to the contrary is demonstrable. If this child cannot receive 
insurance, it is nullified as no other permissible beneficiary exists, 


and the intent of Congress will be thwarted. 


3 
ARGUMENT 
I 
NOTHING IN THE LEGISLATIVE HISTORY SHOWS INTENT TO 


BAR AN ILLEGITIMATE CHILD FROM RECEIVING AUTOMATIC 
INSURANCE BENEFITS. 


38 U.S.C. §802(d)(4) is the explanation by Congress of its intention 


in enacting the law in question and provides: 


extended by the Congres cause many of the personnel of our 
armed forces (1) were unable to comply with the prerequisites 
necessary to the granting of insurance by reason of extended 

duty in the North Atlantic , Hawaii, the Philippines , and other out- 
lying bases; (2) had failed or neglected to apply for such insurance 
in the expectation that their service would be peacetime only; and 
(3) by reason of the suddenness with which war was thrust upon us, 
had not sufficient time to apply for such insurance prior to engaging 
in combat.>The Congress declares that no further relief of such 
character will be granted." 


"The benefits and sodecans extended by this section are so 


The Court will note that the insured was a Philippine soldier serving 
in our forces and that he was killed in the Philippines on October 23, J 
He is thus a classical example of the group whom the Congress included in 


its scheme of insurance. 


Appellant has failed to note that the very section of the enactment 
which granted this insurance to the deceased soldier, 38 U.S.C. §802(d) 
(3)(B) , has attached to it a proviso which reads in full as follows: 


'"* * *and such insurance shall remain in force and premiums 
on such insurance shall be waived during the period while such person 
‘remains so captured, besieged, or isolated, and for six months 
thereafter; Provided, That such protection shall cease and terminate 
at the end of such period of six months unless within such period such 
person shall make application in writing for the continuance of all 
or any part of such insurance and shall submit evidence satisfactory 
to the Administrator of entitlement to waiver of premiums under 
subsection (n) of this section, or tender the premiums thereafter 
becoming due." 


Subsection (n) referred to above does not apply in this case as it 


provides for waiver of premium for total disability. 
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38 U.S.C. §802 (d)(6) provides that: 
"Eolicies issued hereunder upon application as provided in 

subsection (d)(3)(A) or (B) of this section shall be issued upon 

the same terms and conditions as are contained in the standard 

policies of National Service Life Insurance.” 

A subtle difference was therefore intended between the automatic 
insurance benefit and the standard National Service Life Insurance Policy 
which the serviceman would get if he were lucky enough to survive his 


capture or siege and made formal application within six months. 


The difference lies in this: Congress, in the standard policy as 
noted in 38 U.S.C. §802(g) gave the insured the right to designate has 
beneficiary within a certain class as follows: "widow, widower, child 
(including a stepchild or an illegitimate child if designated as beneficiary 


by the insured), parent, brother or sister of the insured." 


In granting the automatic insurance to the captured and besieged 
serviceman, the Congress recognized the impossibility of his designating 
a beneficiary under those conditions and therefore designated the bene - 
ficiary for him. Congress, as set forth in appellant's brief, designated the 


beneficiary as follows: 


(1) First to the widow or widower of the insured, if living and 


while unremarried. 


(2) Then if no widow or widower, to the child or children of the 


insured, if living, in equal shares. 


Congress did not define "child" except in Section 801(e) where the 


act says "The term ‘child’ includes an adopted child.” 


The logic of the legislative draftsman is clear — the serviceman 
who is free to apply for his insurance either upon entry into service or 
upon release from capture or siege is given the option to select or reject 
an illegitimate child. The captured or besieged insured cannot designate 


his beneficiary and, therefore, Congress speaks for him and says that his 


child, if he has no widow, will take as beneficiary and does not anywhere 


close the door upon an illegitimate child. 


b) 


Appellant cites no case in any court holding that an illegitimate 
child is not entitled to be the beneficiary of any federal governmental 
insurance scheme. Appellee's counsel has been unable to find any case 
denying to an illegitimate child the right to be the beneficiary of govern- 
mental insurance. It is, therefore, clear that there is no rule of law, 
either statutory or judicial, which requires the Court to deny the claim 
of the appellee's ward. The only decision in point is that of the learned 
District Judge in this case which the appellant asks this Court to reverse. 


There are many decisions of the Federal Courts which have held 


that wherever possible the Court should grant benefits to avoid an escheat. 


In Carpenter v. United States, (1948) 168 F. 2d 369, 3 A.L.R. 2d 
841, the Third Circuit held natural daughter of the adoptive parents of 


the insured was his "adopted sister", and was his sister within the limited 


class of beneficiaries. That Court noted that Congress, as in the instant 
case, did not explicitly express its will either way in the statute and that 
the Government entered the insurance business in World War I because 
the expected losses were such that no private insurer could undertake 

the risks. The Court observes that the War Risk Insurance of World 

War I expressly included adopted brothers and sisters and that the 
Government has argued that the failure to include them under the National 
Service Life Insurance Act is purposeful because Congress, based on its 
World War I legislation, was cognizant of the problem. The Third Circuit 
rejected that argument for the reason that the enactments in question were 
made under conditions that precluded thorough consideration. The 1940 
Act was tacked on the Revenue Act of 1940, which contained the contro- 
versial excess profits tax and out of the sixty-four pages of the conference 
committee report only one was devoted to the insurance act. Moreover, 
the committee which considered the act was the Ways and Means Commit- 
tee and not the committee which normally considered veterans' legislation. 
The 1942 Act was similarly sent to the Ways and Means Committee and 


the Committee on Finance. The Court relied also upon the sociological 
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trend to treat adopted children as though they were natural members 
of the family and closes its opinion with these cogent words: 


"Because the language of the Congress is not explicitly to the 
contrary and because the legislative history does not indicate a 
contrary intent, we think that the construction to be given to the 
statute should be that of the contemporaneous meaning of the 
effect of adoption. The application of that meaning would entitle 
the plaintiff to be considered in every respect as the 'sister' of 
the deceased Captain Lobach." (168 F. 2d 373) 


Congressional policy as determined by the courts may be summed 
up by United States v. Henning, 191 F. 2d 588, where the Court said: 


(page 592) 


"* * *eonsideration of the remedial nature of the statute, 
leads us to contrue the Act liberally in the direction of the 
payment of benefits rather than the making of profits for the 
Government by escheat * * *" 


The government's counsel and the Veterans’ Administration with 


admirable tenacity did not yield even in the face of the Carpenter case, 


supra, but again contested the claim of an "adopted brother” in Woodward 
v. United States, 341 U.S. 112, 71 S. Ct. 605, 95 L.Ed. 648, where the 


Supreme Court in an unanimous opinion laid the issue to rest with 


finality by finding that an "adopted brother" was a brother within the 
statutory scheme. The Supreme Court in its opinion stated the policy 
of statutory construction which should be applied in the instant case, 
as follows: 


"We have examined the Act, its legislative history and related 
statutory provisions and have considered the various inferences 
drawn from the legislative materials by counsel. The short of 
the matter is that Congress has not expressed itself in regard to 
the question before us. In resolving the conflict of decisions, we 
must determine whether the word ‘brother,’ as used in this 
federal statute, restricts the policyholder's choice of beneficiaries 
to brothers of the blood. We are persuaded by the policy against 
drawing such a distinction in the family relationship. Contempo- 
raneous legal treatment of adopted children as though born into 
the family is a manifestation of that policy.” (341 U.S. 113, 71 
S. Ct. 605) 
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It is fair to say that the illegitimate child whose rights are before 


this Court was not the sinner but the one whose parents sinned. 


In Marcey v. United States, (United States District Court for the 
District of Columbia, Civil Action No. 3146-54), Judge Burnita S. 
Matthews rejected the government's contention that to be an adopted 
child within the meaning of the statute required a "legal" adoption and 
held that a child supported and maintained by the insured, an unmarried 
man, and named as his beneficiary was an "equitably adopted" child 
and entitled to take as beneficiary. The government acquiesced in the 
judgment for the beneficiary. It is not logical to assume that a blood- 
descendant, albeit illegitimate, would have a lesser standing than an 
"equitably adopted" child when the father of the illegitimate was fighting 
for his very life against the Japanese Army and could not designate him 
in writing as his beneficiary. 


0 


THE LONGSTANDING ADMINISTRATIVE PRACTICE OF THE VETERANS 
ADMINISTRATION IS PLAINLY WRONG IN THIS CASE AS IT HAS BEEN 
TIME AND AGAIN AND SO INCONSISTENT AS TO BE OFTEN REVERSED 
BY THE COURTS. 
The Appellant says (in its brief, page 13), that since the enactment 
of the statute in 1941, the Veterans Administration has never regarded 
an illegitimate child as being within the permitted class of beneficiaries 


for "gratuitous" insurance. 


Let us first decide whether this insurance is a gratuity or not; 
although the question is not material to the decision of this case, the 
government again and again uses the term "gratuitous insurance" and 


we say that it is no gratuity but rather "automatic insurance". 


In granting summary judgment for the appellee after lengthy 
argument, the learned District Judge stated in his ruling (J.A. 13): 


"The statute here involved providing for veterans insurance 
is a remedial statute and should be liberally construed. The 
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automatic insurance for which no payment was made is more than 

a mere gift or gratuity. In a sense it was part of the serviceman's 
compensation. Since the word child is not defined in the statute 

the Court is of the opinion that under a liberal construction it should 
include illegitimate children and it so rules. 


"The fact that the provision relating to contract insurance 
provided that the insurance might be payable to an illegitimate 
child if designated as a beneficiary by the insured does limit the 
class of illegitimate children that might be benefited. But there is 
no such limitation as to automatic insurance and, therefore, the 
provision relating to contract insurance has no bearing on this 
issue." 


The District Judge was apparently aware of the decision in State 


Bank & Trust Co. v. U.S. et al., 16 F. (2d) 439, (6th Circuit, 1926), cert. 
denied 274 U.S. 737, 47 S. Ct. 575, which involved the right of the 
illegitimate child of a deceased World War I soldier to take the War Risk 
Insurance as beneficiary. The contest was between the guardian of the 
illegitimate child and the soldier's widow and her three legitimate 
children. The Court of Appeals reversed the lower court and awarded 
the insurance to the illegitimate child, rejected the argument that the 
insurance was a gratuity on the ground that it was part of the soldier's 
compensation for services rendered and risks incurred for the govern- 
ment, and went on to state the basis for its construction which applies 
equally well here, saying, (page 441): 


tx * * In considering the burden of proof, under the facts here 
existing, it makes no difference that this claimant is illegitimate. 
The act permits a 'child’ to be a beneficiary, and defines ‘child’ 
as including illegitimates on one of two conditions — a voluntary 
acknowledgement by the father or that involuntary acknowledgement 
flowing from a judgment for support. 40 Stat. p. 401. The existence 
of either of these conditions puts the child upon the same basis, 
for this purpose, as if legitimate; and in this case there was a 
complete and voluntary acknowledgement in writing.” 


In the case at bar, we find that the statute once again says child 
but without imposing the limitation of acknowledgment required in the 


World War I Statute. There is no reference to illegitimacy in the 
National Service Life Insurance provisions for automatic insurance. 
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Sound rules of construction would therefore dictate that a child is a 
child and a proper beneficiary whether legitimate or not. Moreover 
the government in this case has conceded the relationship and contests 
solely on the ground of illegitimacy. The government seeks now to im- 
pair its contract with the dead soldier. 


All of the cases cited lead us then to the government's proposition 


that there is somehow something sacred in the administrative practices 
of the Veterans Administration. This is the hypocrisy of an agency 
spoiled by a blanket of immunity from judicial review except only in 


cases involving insurance benefits and other narrow issues. 


In Administrator's Decision No. 514, March 10, 1943, the Veterans 
Administration held that a person adopted by the father of an insured 
during the father's first marriage could not be regarded as the insured's 
sister and a beneficiary when the insured was born of the father's sec ond 
marriage. The decision went further than the particular case and laid 
down a fiat that brothers and sisters by adoption could not be beneficiaries 
of contract insurance policies. Carpenter v. United States, supra, and 
Woodward v. United States, supra, overturned the ruling of the Adminis- 
trator, the former case in 1948 and the latter case in 1951. In Marcey 
v. United States, supra, the claim was administratively denied and 
allowed by the Court. 


The administrative predilection for disregarding the views of the 
federal courts can be applied to its position in the instant case in view 
of the language in McDonald v. United States, 91 F. Supp. 163 (D.c D. 
Mass., 1950), which involved an adopted sibling, but in which that 
Court said: 


"'* * *Congress is not like a private testator or donor who may 
have understandable if absurd prejudices in favor of persons who 
share some of what he regards as the superior or at least unique 
type of genes that enter into his own or another's body.. The only 
readily understandable ground for a Congressional limitation of 
beneficiaries is to restrict insurance funds to close family members 
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to whom the serviceman and Congress have moral and may have 

financial obligations.”} 

Now as to the virus of inconsistency from which the administrative 
practices of the Veterans Administration suffer we find Administrator's 
Decision No. 755, dated July 24, 1947. 


This curious document followed Administrator's Decision 514, supra, 
then still in effect barring a sister or brother by adoption. No. 755 con- 
sidered the question of the right of a "stepchild" as a permissible bene- 
ficiary under the contract policies which contained limitations to a "child 
(including a stepchild or an illegitimate child if designated as beneficiary 
by the insured)". The claimant "stepchild" was designated by the insured 
as beneficiary. The relationship arose in the following manner: The 
insured married a woman who had a daughter by a previous marriage. 
She was therefore a stepchild. However, he later divorced the mother 
and therefore terminated the relationship to her daughter. The issue was 
whether the affinity remained for insurance purposes. The Administrator 
granted the claim of this "stepchild" citing as authority Comptroller's 
Decision No. B-41550, dated October 30, 1944, as follows: 


"The general rule appears well established that where a 
marriage is dissolved by death or divorce any relationship by 
affinity which was created by the marriage will be regarded 
as terminated unless there is surviving issue of the marriage. 

* * * The general rule has been applied by this office in rental, 
subsistence and quarters allowance cases. * * * However, in 
order to better carry out benevolent and worthy purposes sought 
to be accomplished by life insurance, a well-defined exception to 
such rule has been developed in the field of insurance law." 


Oddly enough, this was not actually an insurance case decided by 
the Comptroller General in B-41550, but a claim for the six month's 
gratuity of the soldier's pay on his death in service. 


Cf. 29 Am. Jur., Insurance, $486 and cases cited that 4n insurable interest may 
be predicated upon a moral obligation of the insured to render care and assistance 
to another; and 29 Am. Jur., Insurance, 81659, that the general rule that for insurance 
purposes the term "heirs" includes children, including acknowledged illegitimate 
children. In this case acknowledgment is not in question as the government concedes 
the father-son relationship. 
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The Administrator has expressed his own disregard for his long- 
standing practices in Administrator's Decision No. 870, dated February 
27,1951, in which he stated that a particular construction "almost 
contemporaneous with the establishment of the Bureau of War Risk 
Insurance" in 1917 of the term step-child was "reexamined" by him 
in Administrator's Decision No. 626, in which it was held that "'the 


prior construction should no longer be followed * * *", 


CONCLUSION 


We submit that the position of the government is always the same 


in opposing a claimant on the ground that he is not within the permitted 
class of beneficiaries in spite of the rules of construction laid down by 
the federal courts that Congress did not go into the insurance business 

to make a profit but in order to provide for the families of servicemen 

in time of war when private insurers could not undertake the risks 
involved; that the legislation is remedial and that escheat is not desirable; 
that the legislation in this very case was emergency legislation insuffi- 
ciently studied and that in view of the announced legislative purpose and 
the circumstances of the enactment the interpretation of the statute would 
be deliberately liberal in the direction of the payment of benefits. The 
administrative practices of the Veterans Administration are plainly 
wrong and it is time they be corrected. Certainly, they have no binding 


effect upon this Court. 


Consequently , we urge that this Court uphold the pledge made by 
Congress to the dead soldier by affirming the judgment of the District 
Court. 

Respectfully submitted, 
NATHAN M. LUBAR 


HAROLD J. NUSSBAUM 
1420 K Street, N. W. 
Washington 5,D.C. 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,125 


Unrrep States or America, Appellant 
v. 


Pururpme NarionaL Bank, as guardian of Sanvapor 
Tranas, JR. a minor, Appellee 


On Appeal From the United States District Court for the 
District of Columbia 


PETITION OF THE UNITED STATES FOR REHEARING 


On May 18, 1961, this Court affirmed the judgment of 
the district court, holding that an illegitimate child of a 
deceased serviceman is entitled to recover gratuitous 
National Service Life Insurance benefits which are payable 
««* * © to the child or children of the insured * * *’? under 
38 U.S.C. [1952 ed.] 802(d)(2)(B). The Government 
respectfully petitions for a rehearing and presents as 
grounds therefore, the following points. 


In its opinion, this Court stated that ‘in ordinary usage 
a man’s illegitimate child is his child. The normal pre- 
sumption is that Congress uses words in their ordinary 
sense’, (Slip. Op., p. 2.) It is submitted, however, that 
with respect to National Service Life Insurance, Congress 
did not use the word ‘‘child’’ in its “ordinary sense’’. 
In the present insurance Act, enacted September 2, 1958, 
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and effective January 1, 1959 (72 Stat. 1262), the term 
child is defined as follows (38 U.S.C. 701(3)): 


The term ‘‘child’? means a legitimate child, an 
adopted child, and, if designated as beneficiary by the 
insured, a stepchild or an illegitimate child. [Emphasis 
supplied.] 


Under the present Act, then, wherever the term ‘‘child’’ 
is used, its primary import includes only legitimate and 
adopted children. And it is only in the limited cireum- 
stance where a special designation has been made by the 
insured serviceman that an illegitimate child or a stepchild 
can come within the Act. 


The present Title 38, U.S.C., is basically a re-codification 
and consolidation of veterans’ benefits and existing insur- 
ance laws. The definition of child in 38 U.S.C. 701(3) 
was intended as a restatement of the definition used in 
the World War II Act, and not as a substantial modifi- 
cation. The Committee Report accompanying H.R. 9700, 
which became Public Law 85-857 and is codified to Title 
38, stated that 


The bill, which would be effective January 1, 1959, 
is basically a restatement of existing law. The rela- 
tively few substantive changes proposed in the law 
are in the nature of minor liberalizations for the 
purposes of uniformity and do not have a major 
impact.” 


At the hearings before the special subcommittee of the 
House Committee on Veterans Affairs, Mr. D. C. Knapp, 
of the Legislative Office of the Veterans Administration, 
testified with respect to the insurance provisions of E.R. 
9700 as follows: 


Mr. Knapp. Mr. Chairman, as you know, there are 
two basic Government insurance programs. One, the 
United States Government life insurance for World 
War I groups, and two, the national service life- 
insurance program for World War II and subsequent 


11958 U.S, Code Congressional and Administrative News, Vol. 3, p. 4353. 
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period, The bill restates all of the major currently 
applicable provisions of both basic laws. 

That is to say, those provisions which are generally 
needed for administering and carrying out require- 
ments under the insurance contracts and under the pro- 
grams generally. There are no restrictive provisions 
in the bill as compared to the existing law. There are 
some provisions, particularly under the World War 
Veterans Act * * * which are substantially executed 
or are of very limited application today. Also, under 
national service life insurance, there are certain pro- 
visions of limited application, dealing with gratuitous 
insurance * * * that are not carried forward in this 
bill.? 

* * - * * * ° ° es 

We believe that the insurance laws are properly 
restated in this bill.8 


Since the present insurance Act was intended as a restate- 
ment and reenactment of the prior law, the present defi- 
nition of child in 38 U.S.C. 701(3) adds great weight to 
our contention that Congress, in defining the term child 
in former 38 U.S.C. 801(e) and in using that term in the 
National Service Life Insurance Act of 1940 generally, in- 
tended to inelude only legitimate and adopted children. 
And, as the present restatement reveals, it is only where 
there has been a specific designation of an illegitimate child 
under former 38 U.S.C. 802(g) that illegitimates were in- 
eluded in the World War II Act. Since illegitimate children 
were not included in the World War IT Act generally, they 
could have no gratuitous insurance rights. This interpreta- 
tion, we submit, is consistent with a construction of the 
National Service Life Insurance Act as a whole—partic- 
ularly with former 38 U.S.C. 801 (e) which provided that 
‘‘the term ‘child’ includes an adopted child’’. It is also in 
harmony with the legislative purpose expressed in the 


2 While the substantive provisions of former 38 U.S.C. 802(d) providing for 
gratuitous insurance were not reenacted, rights arising thereunder were pre- 
served by a savings provision in the present Act. 38 U.S.C. 788. And the 
definitive provisions in former 38 U.S.C. 801 were reenacted as 38 U.S.C. 701, 


385th Congress, House Committee on Veterans’ Affairs, Hearings Vol. 2, 
p. 2366, 
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World War I insurance laws, where Congress placed 
limitations, similar to that in 38 U.S.C. 701(3), on the in- 
clusion of illegitimate children in the general definition of 
the term ‘‘child’?. See Government’s brief, p. 14. 


The opinion in this case reflects no apparent consider- 
ation of the most recent restatement by Congress of its 
definition of the term ‘‘child”’ for insurance purposes. See 
Government’s brief, pp. 3and15. Yet the court’s decision 
upsets the administrative interpretation of the term child 
that has prevailed for approximately 20 years although 
‘call the signposts of congressional intent, to the extent 
they are ascertainable, indicate that the administrative 
interpretation 1s correct’’. Maintenance of Way Employees 
v. United States (Sup. Ct., No. 681, Oct. Term 1960, decided 
May 1, 1961). 

CONCLUSION 

For the foregoing reasons, we respectfully submit that 

this petition should be granted. 


Wuium H. Orrick, JR, 
Assistant Attorney General, 


Davi C. ACHESON, 
United States Attorney, 


Joun G. Lavenum, IR, 
Arnotp R. PETRALIA, 
Attorneys, Department of Justice. 


May, 1961. 
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